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The video game industry has come a long way from
the days when Pong was played in wood paneled and
shag carpeted rec rooms. Last year, the US video
gaming industry generated $18 billion in revenue, a
43 percent increase from the previous year, and by
all indications, it continues to grow.! US computer
and video game software sales were $8.64 billion last
year—nearly tripling industry software sales since
1996.2 Both the industry and the games themselves
are more sophisticated than anyone could have imag-
ined in the early 1980s when Asteroids and Space
Invaders ruled the arcade. With the amount of money
at stake, licensing in the video game industry is a cru-
cial component to the industry’s continued success.

Licensing is a major component to video game
development, publishing, and distribution. This arti-
cle focuses on hot licensing issues facing the video
game industry, namely on securing the rights to use
third parties’ intellectual property in a game, and
drafting an effective, enforceable End User License
Agreement (EULA) to keep the peace between and
among players and the provider.

Securing Third Party
Intellectual Property Rights

Before financing, developers, publishers, and
other financial backers will be well-advised to ensure
that the necessary licenses are in place and/or insist
on deal terms that accurately reflect the degree of
risk that they are undertaking for unauthorized
games that are “inspired” by material from other
media. It is not uncommon for a novel, movie or
television program to provide the inspiration for a
video game. To name a few, such games include The
Godfather, Reservoir Dogs, Scarface, 24, From Russia
With Love,and Harry Potter. In fact, it has become
almost standard practice for a popular novel, movie
or television series to cross-market a video game.
Licensing is a prophylactic measure to minimize
exposure to litigation. While even the most artfully
drafted license cannot ensure that the creation,
development and marketing of a video game will be
a “litigation-free” event, savvy drafting can dramati-
cally minimize risk.

The guiding principle that the video game devel-
oper/publisher should employ is that virtually every-
thing that appears in the video game which is not
the independent, original creation of the video game
developer, will likely need to be licensed. As early as
the development stage, developers/publishers should
draft licenses that cover the use of third party’s intel-
lectual property (IP) in advertisements and on pack-
aging and point-of-purchase signage. For example,
assume that a developer obtained the rights to use a
celebrity’s likeness in a video game in 2006, but waited
until 2008, a few months before the game launches,
to obtain the rights to use the celebrity’s likeness in an
advertisement for the game. If that celebrity’s career
has taken off in the interim, then the rate the celebrity
can command for a commercial endorsement might
be several multiples of the publisher’s entire promo-
tional budget.

Before considerable sums are expended, set forth
below is a list of situations where the developer/pub-
lisher most likely needs to obtain a license from a

third party to use its intellectual property.
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Game Uses an Actual Person,
Living or Dead

Using the image or an actual person, living or dead,
in a video game will most likely require that the game
developer obtain the rights to that individual’s name,
image, and likeness. Although a motion picture stu-
dio may have granted the rights to exploit the film in
which the actor’s performance is embodied, the actor
may not have granted the rights that will allow the
game developer to use the individual actor’s name or
likeness in the game.? Indeed, the original agreement
between the actor and the movie studio may be silent
on such use. Accordingly, if a depiction of a character
still somewhat resembles the actor’s physical appear-
ance, a license to use the copyrighted film and the
characters featured therein may not protect a devel-
oper from being sued by the actor for violations of his
right of publicity and related false endorsement claims
under the US Trademark Act. In some cases, an actor
may not wish to participate in the video game adapta-
tion of the film. Without the actor’s permission to use
his likeness, a savvy developer must take great pains,
with possible risk to the marketability of the game,
to ensure that the video game version of the actor’s
character does not resemble the physical likeness of
the actor. For example, Electronic Arts (EA) could not
obtain Al Pacino’s consent and therefore the central
character, Michael Corleone, in EAs The Godfather
game neither looks nor sounds like Al Pacino.# Even
if an actor has died, their estate may own and control
the deceased’s right of publicity.3 For example, the
registered owner of all rights to the comedy troupe
known as “The Three Stooges” successfully brought a
right of publicity action against a commercial artist,
Gary Saderup, who created a drawing of “The Three
Stooges” for t-shirts.®

Moreover, even assuming that you are able to secure
a license from the actor (or his estate), it will need to
provide for the character doing new things that are
not featured in the underlying, original work. For
example, if the developer desires the creative control
to modify the actor’s image or voice, the license should
specifically contemplate such modification and use of
the individual’s image and likeness. Assuming that the
game developer has sufficient bargaining power, he
will also want to include the following terms:

1. Permission to use the celebrity’s name and like-
ness, including voice, aliases, mannerisms, and
biographical information;

2. The celebrity waives the right to take any legal
action against the developer for any claim of defa-
mation; and any violation of any right of publicity
or privacy,

3. If a celebrity requires creative approvals, the
developer should try to limit the amount of times
he has to resubmit materials for approval after
which approval is deemed granted.

Game Is Based on an Existing

Literary Work

An existing literary work, whether a book, comic
book, stage play, or screenplay, or the underlying
narrative, theme, plot, or characters, may form the
basis for a developer’s creation of a video game.
Unless the underlying work has entered the public
domain, a determination not easily made by a non-
lawyer, the developer will need to acquire a license
to use the work from the copyright owner.” The
developer should also determine whether any rights
in the work have been previously granted to a third
party. For example, rights in a published novel will
likely be subject to a publishing agreement whereby
the author granted rights to the publisher. If the novel
has already been adapted into a movie or television
series, it is likely that the publisher granted these
rights to a third party movie or television producer.
In cases where the rights in the underlying literary
work have already been granted to a third party for
the exploitation in an audiovisual work, the author
may no longer be in control of those rights. Thus, the
developer may need to acquire the audiovisual rights
from the film studio.

Accordingly, the developer needs to be aware of
all the rights it may need to secure before addressing
whether the costs of obtaining licenses from multiple
parties are in line with budgetary constraints. The
costs of failing to obtain the necessary licenses to
exploit others’ IP can be ruinous. It is essential to the
successful development of a video game to identify
the risks and costs associated with using an existing
literary work before investing resources.

While basing a game on a popular movie or televi-
sion show can deliver a built-in audience, the tradeoff
can be that the developer loses creative control. Thus,
if you have sufficient negotiating leverage, obtaining
the right to alter events and characters from the origi-
nal work is critical. For example, in The Godfather, the
player can play at least two separate games, only one
of which tracks the plotline of the actual novel or film.
The other game takes the player through a new story-
line in which the player as Michael Corleone interacts
with other characters in an original way. The license
must specifically permit for this derivative storyline.
Moreover, any material in a derivative work that is
not contained in the underlying work may be copy-
rightable as a new work.8 The license should spell
out which party owns the rights to derivative works.
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Indeed, the rights owner of the derivative storyline in
a game may be in a position to license the storyline to
the owner of the film rights who wants to produce a
movie sequel based on the new storyline in the game.

Game Is Based on an Historical Event

If a developer uses the protected expression in a
book or film about D-Day, such as Saving Private Ryan,
then a license to use the copyrighted material will be
necessary. However, facts about a battle (or for that
matter, historical facts generally) are not copyright-
able and are in the public domain for all to use. When
a developer consults a variety of sources describing a
famous battle, care must be exercised to not use the
expression of facts such as copying original scenes or
dialogue from a film like Parton. In addition, a fic-
tionalized version of the Battle of Leros, such as the
1957 novel The Guns of Navarone and the 1961 film
adaptation of the novel, may take artistic license with
the underlying facts. Any fictionalized expression is
protected and requires permission to use.

Game Is Set in a Major City with
Distinctive Buildings or Landmarks

For the last decade, building owners of distinctive
buildings such as the I. M. Pei designed Rock and
Roll Hall of Fame and Museum in Cleveland have
attempted to exercise control over the ways images
of their buildings are used.!0 Although Las Vegas has
been the setting for many seminal movies such as
Leaving Las Vegas, Diamonds Are Forever, and Ocean’s
Eleven, Las Vegas officials and casino owners consid-
ered bringing trademark infringement actions against
Ubisoft because its Tom Clancy’s Rainbow Six Vegas
featured versions of Vegas landmarks such as the
replica Eiffel Tower at the Paris Las Vegas Hotel and
Casino and the Bellagio Lakel! as a backdrop to ter-
rorists’ attacks on casinos.!? Arguments can be made,
however, that video games qualify as an “artistic
work” entitled to First Amendment protection.13 For
example, a district court in California recently held
that Rockstar Games’ use of a strip club’s trademark
and trade dress in the creation of its virtual strip
club entitled the “Pig Pen” (based on the Play Pen
Gentlemen’s Club in east downtown Los Angeles) was
protected by the First Amendment.!4 Therefore, the
use of third party’s building and related signage may
be protected under the First Amendment if the use
of the trademark bears some artistic relevance to the
game and does not explicitly mislead as to the source
or content of the game.!5

However, use of copyrighted works of art in a game
may not be protected as fair use under the US Copy-
right Act.16 A recent fair use case involving a famous

appropriation artist’s use of a fashion photographer’s
photograph of a woman’s legs in a “collage” painting
may provide some insight. In Blanch v. Koons,!7 Jeff
Koons, a celebrity artist who often uses pre-exist-
ing images in his work, argued that incorporating a
copyrighted photograph of a woman’s legs wearing
diamond Gucci sandals in his painting “Niagara”
constituted fair use. Mr. Koons’ fair use defense was
successful because he claimed that he copied the
image of the legs and sandals from Andrea Blanch’s
“Silk Sandals” photograph, which was from a photo
essay on metallic makeup for Allure Magazine, to
comment on the “social and aesthetic consequences of
mass media.”!8 In “Niagara,” the image of the legs and
sandals are superimposed over a surreal landscape of
giant doughnuts and pastries.! As an appropriation
artist, Mr. Koons often takes images from mass media
and consumer advertising to use in the creation of his
works. Arguably Mr. Koons’ fair use defense was suc-
cessful because it is well-established that he intends to
challenge the way we think about popular culture by
re-contextualizing popular culture images in his work.
It is uncertain whether a court would extend this
“master artist” fair use defense to a game developer.20
This issue is not necessarily an academic exercise.
Recently, an artist sued EA for allegedly using a digital
version of his copyrighted painting “Freedom” in the
game Freedom Fighters 21

Game Is Based on Professional Sports

League and Players

Generally, a developer will have to obtain the rights
from the respective league, e.g., the NFL, MLB, NCAA,
FIFA, et al., to base a game on that league. Although
providing a football game that exploits the NFLs intel-
lectual property will automatically “sell itself”, the
developer will necessarily sacrifice a degree of creative
control. For example, the NFL would most likely not
allow a developer to include players throwing beer on
fans, punching referees, or taking cheap shots after
the whistle. 2K Sports, however, created a football
title that has been incredibly successful without using
licensed NFL intellectual property. 2K Sports’ All-Pro
Football 2K8 features NFL legends such as Jerry Rice
and Johnny Unitas, but it does not have a license
from the NFL. Instead, 2K Sports obtained licenses
to use the 240 former NFL players’ likeness for a foot-
ball video game that allows users to build their own
personal dream teams.2? Importantly; All-Pro Football
2K8 does not use any NFL logos, team names or uni-
forms in the game. Because All-Pro Football 2K8 is
not licensed by the NFL, the game allows for so-called
horse collar tackles, bringing a ball carrier down by
grabbing the back of his shoulder pads or jersey collar
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from behind and throwing him down on the ground,
which are illegal tackles in the NFL.

With respect to games that are licensed by pro-
fessional sports leagues such as the Major League
Baseball (MLB), it may be the case that the players’
union has the right to grant rights for products or
services where a group of players are featured.z3 If
this is the case, a developer can acquire the rights for
the players with one license as opposed to obtaining
a consent agreement from each individual player.
However, a developer must be aware of any individual
players who may have opted out of their union group
licensing program. If a player has opted out of such
a program, then a developer will need to obtain the
player’s individual consent. Barry Bonds is reported
to be the first player to opt out of the union’s group
licensing program, choosing to pursue his own licens-
ing opportunities.# While it is commonly assumed
that Barry Bonds’ statistics (and the statistics of every
player) are in the public domain for anyone to use,
including fantasy sport games,?5 a federal court of
appeals recently addressed whether a fantasy sport
games can use a given player's name in connection
with such commercial endeavors as fantasy baseball
leagues.26 In 2005, CBC, a provider of fantasy sports
games, operating fantasy sport games for USA Today,
MSNBC, and The Sporting News, filed a complaint for
declaratory relief after receiving an e-mail from MLB,
stating that the use of players’ names in the operation
of fantasy baseball leagues required a license from the
MLB.27 CBC sought a declaration that it had the right
to use, without a license, players’ names and their sta-
tistics in connection with its fantasy baseball games.?
On October 16, 2007, the US Court of Appeals for
the Eighth Circuit ruled that “CBC’s first amend-
ment rights in offering its fantasy baseball products
supersede the players’ right of publicity.”2° This is a
major ruling for the video game industry. However,
it remains to be seen if “celebrity look-alike” avatars,
digital characters used in virtual reality games such
as Second Life, will be protected by the First Amend-
ment.3® In Saderup, the California Supreme Court
set forth the following test to determine whether the
celebrity’s right of publicity should yield to the artist's
First Amendment rights:

When artistic expression takes the form of a
literal depiction or imitation of a celebrity for
commercial gain, directly trespassing on the
right of publicity without adding significant
expression beyond that trespass, the state
law interest in protecting the fruits of artistic
labor outweighs the expressive interests of the
imitative artist.

On the other hand, when a work contains sig-
nificant transformative elements, it is not only
especially worthy of First Amendment protec-
tion, but it is also less likely to interfere with
the economic interest protected by the right
of publicity.... Accordingly, First Amendment
protection of such works outweighs whatever
interest the state may have in enforcing the
right of publicity.3!

The Saderup test betrays a bias for “high art”
because critically acclaimed art such as Andy Warhol's
celebrity portraits will likely be protected; however, a
pedestrian commercial artist’s charcoal literal render-
ing of a celebrity’s likeness is not worthy of robust
First Amendment protection.32 Nonetheless, in Kirby
v. Sega of America, Inc.,33 the court held that Sega’s
use of a character in Space Channel 5 who resembled
the lead singer of Deee-Lite was protected under the
First Amendment because Sega’s character was more
than a literal depiction of Ms. Kirby, also known as
Lady Kier:3¢ The character, Ulala, was based in part
on an anime depiction of a “space-age reporter in the
25th Century” and had a different dancing style than
Ms. Kirby.35 Applying the Saderup test, the court ruled
that the character was sufficiently transformative and
therefore was protected by the First Amendment, not-
ing that “[vlideo games are expressive works entitled
to as much First Amendment protection as the most
profound literature.”36

Game Uses Existing Musical Works

If a developer wants to use copyrighted music in the
game, he will have to obtain synchronization rights
(so-called synchronization rights because the music
is synchronized with the audiovisual work).37 Gener-
ally, synchronization rights are licensed by the music
publisher. However, a garden variety synchronization
license may not allow the developer to exploit the
music across all platforms or in television advertise-
ments. Accordingly, it may be advisable to obtain a
broad license that allows the developer to exploit the
music in perpetuity for all media.3® Licensing fees,
however, can be costly.3 For example, it was reported
that CSI: Crime Scene Investigation’s use of The Who's
“Won't Get Fooled Again” in its opening credits eas-
ily costs six-figures annually 40 Nonetheless, the costs
were worth it for Rockstar Games’ Grand Theft Auto:
Vice City (GTA: Vice City), which has sold 6.8 million
units.4! Undoubtedly, its award-winning soundtrack,
featuring a large, thoughtfully-selected collection of
80s popular music, helped establish GTA: Vice City as
one of the best selling video games of all time. While
cruising in stolen cars, the player can enjoy fictional
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in-car radio stations such as “Wave 103,” which plays
new wave classics such as “I Ran (So Far Away)” by A
Flock Of Seagulls and “(Keep Feeling) Fascination” by
The Human League. Because GTA: Vice City is set in
1986, the radio stations, complete with DJ chatter and
spoof advertisements, evoke the era as much as drug
lords in pastel suits and white loafers.

In-Game Product Placement

In the case of authorized product placement, the
license agreement between a product sponsor and the
developer should address whether the product spon-
sor has ownership rights in the various trademark and
copyright material appearing in the game. The agree-
ment should clearly articulate the degree of creative
control the developer is allowed in integrating the
product sponsor’s products and logos into the game.
Using popular brands in a video game can add a desir-
able quality of verisimilitude to the player’s experi-
ence, but without a license to use these brands (or a
colorable imitation thereof), the publisher risks being
sued by a company who does not appreciate having
its brands referenced in the video game.#2 Without a
license, developers can offer amusing parody or spoof
ads such as GTA: Vice City’s radio advertisement for
the fictional law firm of D’Leo and Thurax and its
unforgettable telephone number “1-866-9SHADEE”
and the fictional product “Giggle Cream,” a “tragic”
dessert responsible for the deaths of 23 people.

Drafting Strategies for an
Effective, Enforceable EULA
in Virtual Worlds

Another important licensing consideration for
many games is the EULA. EULAs are particularly
important when the player and the provider have
an ongoing relationship such in a virtual world type
game. A virtual world is a computer-based simulated
environment designed so that its users can inhabit the
world, and interact with each other within that world,
through individual avatars, a user's three-dimensional
representation of himself. This virtual world is usually
represented in the form of two or three-dimensional
graphical representations of humanoids (or other
graphical or text-based avatars). Some, but not all,
virtual worlds allow for multiple users.

The virtual world being computersimulated typi-
cally appears similar to the real world, with real
world rules such as gravity, topography, locomotion,
real-time actions, and communication. Until recently,
communication has been allowed by text only. But

inhabitants of a virtual world can now communicate
through real-time voice communication. This type of
virtual world in some games is now most common
in massively multiplayer online games (so-called
MMOGs) (e.g., Active Worlds, There, and Second Life)
as well as what might be termed virtual environments
which may include some gaming (e.g., Entropia Uni-
verse, The Sims Online, Red Light Center, Kaneva,
and Weblo), as well as massively multiplayer online
role-playing games (e.g., EverQuest, Ultima Online,
Lineage, World of Warcraft, and Guild Wars).

Before taking up residence in a virtual world, users
will be asked to sign a EULA. A EULA is a contract
between the provider of the virtual world and the play-
ers that allows the user to take part only after agreeing
to certain terms and restrictions. The purpose of a
EULA in a virtual world is essentially to ensure that
all users follow the rules. The EULA puts legal author-
ity, and repercussions, behind the rules and sets the
penalty for their violation. Although virtual world
providers may not feel the need for legally sanctioned
recourse if a user uses foul language, they want the
option to take legal action against users who penetrate
the server, delete virtual world content or crash the
entire virtual world. The EULA also serves the provider
by making it clear to the users that the provider is in
charge, and sets all the rules, and that the user accepts
those rules on condition of entering the world.

In the way that a license agreement should be
drafted with a suspicious eye that sees potential law-
suits everywhere, a EULA should be drafted with the
worst user imaginable. The EULA is not written with
the user who follows all the rules in mind, it is written
with the user who causes unrestrained havoc, either
technically or socially or both, within the virtual
world, only to vanish without a trace and resurface
again under a new identity. In some ways, the EULA
is a doomsday document that plans for the worst
case scenario. Finding the proper balance in a EULA
between providing sufficient protection and notice
for the provider, and one that will not scare off paying
users, can be a delicate balance.

As indicated, the EULA is a contract between the
provider and the players. Because the players freely
agree to its terms upon signing up, they generally
should be held to those terms.43 In return, the pro-
vider grants the player a limited license to copy the
underlying software and content. The underlying
software and content, which the provider developed,
is part of the intellectual property of the provider. The
EULA therefore licenses the player to use that sofi-
ware and content for purposes of enjoying the virtual
world. The EULA will also grant the player a limited
license to connect to the servers for the purpose of
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playing within the virtual world. The EULA therefore
sets the terms by which the player may sign on to the
provider’s servers. Without the EULA to grant play-
ers these rights, it would, of course, be a violation for
them to copy the software and logon to the provider's
servers. The violation could be copyright infringe-
ment or a violation of the Computer Fraud and Abuse
Act. Violations of this nature may give an aggrieved
developer legal recourse in federal court. Without a
written EULA, however, a court will likely find an
implied-license between the provider and an offend-
ing player. This implied license is unlikely to be overly
solicitous of the provider’s position. The written EULA
is therefore a chance for the developer to set the terms
they desire at the outset of the relationship.

Like all contracts, however, not all terms in the
EULA may be accepted by a court of law as being fully
operative. For instance, it is generally assumed that
clauses in a EULA that forbid hacking into servers or
deploying rogue software are acceptable. EULAs are
generally enforceable unless their terms are objection-
able, ie., if the terms are illegal or unconscionable
such as charging a late fee of $10,000 when a user is a
day late in paying her monthly subscription fee.

Nonetheless, a federal district court in Pennsylvania
recently held that a clause compelling arbitration in
Second Life’s Terms of Service (TOS) was unconscio-
nable. The operators of Second Life, Linden Research,
distinguished itself in the market place by offering
users the opportunity to own virtual property that
they created in Second Life such as virtual clothing
and virtual real estate. Players purchase virtual prop-
erty with the in-game currency, “lindens.”4 However,
Linden and third parties such as Ebay, offer currency
exchanges where players trade lindens for US dol-
lars.45 In the Second Life virtual economy, members
sell everything from virtual clothing to cars to real
estate.46 Total Second Life transactions for November
2006 were $20 million.4” US Circuit Judge Richard A.
Posner, who has lectured in Second Life, noted that if
Linden wants members to invest in Second Life, then
it is in their interest to provide due process.*8 Judge
Posner mused that an “international law of virtual
worlds” will emerge as an analogue to international
maritime law.4°

While users may own virtual land in the game,
under the TOS, Second Life retained the right to freeze
a user’s account and confiscate the virtual property at
its sole discretion, including upon a “mere” suspicion
of fraud. The Bragg Court held that Linden could not
compel Mr. Bragg to arbitrate his dispute because the
TOS “provide[d] Linden with a variety of one-sided
remedies to resolve disputes, while forcing its custom-
ers to arbitrate any disputes with Linden....When a

dispute arose, Linden exercised its option to use self-
help by freezing Bragg’s account, retaining funds that
Linden alone determined were subject to dispute, and
then telling Bragg that he could resolve the dispute by
initiating a costly arbitration process.”>0

In Bragg, the estimated costs of arbitration were
approximately $17,000 to $27,000 to be shared by the
parties, which would result in Mr. Bragg advancing at
least $3,750 at the outset of arbitration.5! The underly-
ing dispute in Bragg concerned Mr. Bragg's acquisition
of a virtual land plot for $300.52 Linden took the vir-
tual land plot from Mr. Bragg because it believed that
it had been acquired improperly though an “exploit,”
e.g., taking advantage of an in-game vulnerability.53
Linden also confiscated all of Mr. Bragg's virtual
property and currency in his account by freezing that
account.>

Although Bragg is only one decision by a federal
court in Eastern District of Pennsylvania applying
California law in determining whether the arbitration
clause was enforceable, there are important drafting
lessons to be learned from it. First, providers should
clearly label an arbitration clause with titles such as
“BINDING ARBITRATION.”S5 In general, the more
“one-sided” or “harsh” a clause is, the more notice
of the clause will be necessary.5¢ Second, providers
should list the estimated costs of arbitration in the
arbitration clause. Third, providers should exercise
a degree of restraint in drafting excessively one-sided
arbitration clauses, perhaps by providing users with a
cost-free means of resolving disputes with the provider
before resorting to arbitration. Fourth, Linden’s busi-
ness decision to grant users property rights to virtual
property in the game created a situation where more
was at stake for the player.57 While it is one thing to
cancel a user’s account upon a suspicion of untoward
conduct, it is a significantly different matter to seize
a user’s virtual and real currency and then compel the
user to spend several thousand dollars to arbitrate the
underlying dispute in the providers backyard.

A good EULA also should contain the basic terms
laying out the roadmap of the legal process in case of a
violation. These terms are not exclusive to a EULA but
may be found in virtually any other contract or license.
Such terms will dictate how and where the provider
can sue and be sued, and the remedies that can be
sought and the interpretation of the EULA itself.

Choice of law and the related forum selection
clause are among those basic legal terms that should
be included in any EULA. As long as the provider’s
choice of law clause is reasonable, it will likely be
upheld by the court. The provider will therefore
want to utilize a choice of law that is convenient,
predictable and well-developed. The same essentially
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holds true with respect to the forum selection clause.
In general, the provider will choose its own forum for
matters of convenience and “home court” advantage.
In addition, each of the providers selections should
be “exclusive.”

In addition, the EULA should contain an integra-
tion clause so that a court will only look to the terms
provided in the EULA in adjudicating a dispute, The
EULA should also contain a standard severability
clause so that a single unenforceable term does not
invalidate the entire EULA. The provider may also add
a term capping its potential damages in the event of a
breach. This will limit the monetary recovery a player
can obtain under any circumstances. Finally, the
EULA should also contain terms giving the provider a
right to both injunctive relief as well as attorney fees.

In addition to these standard end-user terms, the
EULA should also contain a variety of business terms
which will further protect the provider. The most obvi-
ous, and maybe the most important, is that the “player
agrees to pay.” This term will further set the details
of the payment, including information such as sub-
scription length, billing intervals, and any additional
charges for extra-content. The EULA should also
include a term whereby the provider may terminate
the player's account at anytime. This “fail-safe” term
secures players’ acknowledgement that their account
may be terminated without notice. This will be useful
to the provider in instances where the player violates
any of the provisions particular to EULAs discussed
below. Finally, an important standard business term
to be included in a EULA is the notification that the
provider may take legal action to enforce the EULA
against the player.

Of course, the virtual world is not the real world
and so, in addition to the real world terms, there are
a great variety of terms that are uniquely valuable to
the EULA which governs in the virtual world. These
terms will vary in application from the social sphere
to the technical security sphere to the conduct sphere
to the provider’s freedom of action sphere. In fact, due
to the nature of the environment of the virtual world,
these terms may be practically limitless.

With regard to security, the provider will want a
term whereby players agree to keep their account
secure. This may take the form of instructing the
player on how to maintain an adequate password,
instructing them not to let anyone else use their
account. Part of this term will be the developer’s right
to terminate the account, and all related accounts,
if the player is found to be in violation. The EULA
should also contain terms that prohibit the player
from hacking either the server or the software used to
operate the virtual world. It should be made clear that

either such act is illegal and a player found in viola-
tion may face civil and/or criminal penalties.

The provider’s EULA should also contain a term to
the effect that the player understands that engaging
in the virtual world may harm the player’s computer.
This will cover the provider in cases where “buggy”
software damages a player's computer. This term
indicates that the player accepts such a risk. Further,
the EULA should contain a term whereby the provider
acknowledges that the virtual world game may harm
the players health. Potential harm to the players
health may include problems with eyesight, carpal
tunnel syndrome or other adverse effects, and should
warn of possible exacerbation of preexisting medical
conditions.

The EULA should also make clear that the provider
retains all intellectual property rights not expressly
granted to the player and all rights to any intellectual
property created by the player while playing the game.
As noted, Second Life grants users’ full intellectual
property protection for digital content they create or
own in the game.58

While some MMOGs elect to forbid their subscrib-
ers from selling any virtual assets created in the
respective game for “real money”, disgruntled users
recently brought a class action against the operator
of World of Warcraft, Internet Gaming Entertainment,
Ltd. (IGE), for its alleged business practice of “gold-
farming.”® Gold farming is the practice of using
inexpensive third-world labor to collect resources and
“gold” (the in-game currency of World of Warcraft)
and selling the currency and other resources to users
for US dollars. The crux of the plaintiffs’ dispute is
that IGE's gold farming grossly devalues the in-game
currency held by players who abide by the EULA and
Terms of Use Agreement and do not sell “gold” for US
dollars.s® In World of Warcraft, subscribers earn gold
by performing tasks or making goods to sell to other
players. Plaintiffs contend that if IGE is selling gold
for US dollars, then their enjoyment of the game is
diminished because the gold that they earned is deval-
ued by the infusion of gold used by players who pur-
chase gold from IGE.6! Accordingly, to be competitive
with users who buy gold, users who earn gold have to
spend more time earning gold. Plaintiffs’ argument is
an interesting resurrection of the “sweat of the brow”
doctrine.®? Due to the legal uncertainty surrounding
the sale of in-game property, Ebay no longer allows
the auction of virtual items from games such as World
of Warcraft.63 Ebay, however, permits auctions of Sec-
ond Life virtual items because the Second Life mem-
bers own the property rights to their virtual items.64

Like the real world, the virtual world is populated
by people who adhere to various degrees of personal
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conduct.t5 One of the major functions of the EULA is
to govern the conduct of the players and dictate the
rules of the virtual society. The EULA is the provider’s
chance to set the parameters for a virtual utopia of
social intercourse. For instance, the EULA should
contain a term whereby the player agrees not to take
advantage of “bugs” or “cheats” in the virtual world.sé
This term prevents a mischievous player who figures
out that hitting a certain random set of keys at a par-
ticular time will result in her character having special
powers. One danger of such a term is that if it is too
specific and actually tells the player which bugs not
to exploit, it is likely to encourage the very behavior it
seeks to avoid. Such a term should therefore be kept
relatively general.

The player should also be forbidden from engag-
ing in “griefing.” Griefing can take many forms from
the use of obscenity to hogging preferred locations
within the virtual world to helping enemies other
players are trying to stop. An anti-griefing clause is
therefore simply a clause that tells the player that
they are obligated to be nice to other players. It is
probably to the provider’s advantage to provide a
list of possible griefing conduct, but also explicitly
reserve the right to categorize any objectionable con-
duct as griefing.

As demonstrated above, a EULA is part license, part
contract, and part social compact. The EULA protects
the provider's intellectual property by making clear to
the player that they may use such property, whether
in the form of software, copyright, trademarks, or
patents, only with the provider's express permission.
The EULA also sets out the terms which allow the

provider to maintain the virtual world as a going busi-
ness concern by setting out terms of payment and the
limits of liability. Finally, the EULA will set the terms
by which the players can acceptably interact within
the virtual world.67

Licensing is a critical element of the continued
success of the game industry, which is a booming
multi-billion dollar industry. Game revenue figures for
the first weekend a video game is released often rival
box office receipts for the opening weekend of a block-
buster film. For example, within the first 24 hours of
its US release, Halo 3 generated $170 million in sales,
crushing the opening day box office receipts for Spi-
derman 3, which were a comparatively meager $59
million.68 Whether the video game is based on Tupak
Shakuré® or The Godfather, the ability to use intel-
lectual property owned by a third party can greatly
increase the appeal and marketability of a video game.
However, it remains uncertain the degree of First
Amendment protection a game will be afforded when
it uses third party IP without a license. It is likely that
the future will bring many actions where a court will
have to balance the First Amendment rights of a video
game developer against a celebrity’s right to publicity
or a company's trademark and copyright rights. In the
world of virtual communities, it is equally difficult to
predict whether courts will recognize users’ rights in
virtual property. In light of this ever-shifting, uncertain
legal environment that virtual world game providers,
publishers and developers face, investing resources in
savvy licensing is the only course of action that will
ensure many profitable returns in the near and distant
future.
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